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DisposiTIoN : On May 1, 1952, ‘Default decree of condemnation. The court
ordered that the product be. dehvered to State mstrtutxons for the1r use. The
product was used as animal feed. ' '

NUTS -

19889, Adultération of unshelled walnuts.” U.'S. v, 12 Bags * * *. (F. D. C.

No 33649 Sample No. 48720—L)

Liser FILED August 16, 1952 Dlstnct of South Dakota B
ALLEGED SHIPMENT : On or about November 1,1951, from Los Angeles, Cahf

PRODUGT 12 100—pound bags of unshelled walnuts at Rap1d 01ty, S. Dak in
the possesswn of the Black H1lls Albnght Grocery Co.

NaTURe- oF CHARGE: Adulteration, Sectmn 402 (a) (3), the product consmted
- in whole or in part of a ﬁlthy substance by reason of the presence of rodent

excreta ; and, Section 402 (a) (4), it had been held under insanitary conditions

whereby it may have become contaminated with filth, The product was
adulterated while held for sale after shipment in 1nterstate commerce

Drsrosrrronr September 23, 1952, Black Hills Albright Grocery Co., claimant,
having admitted the allegations of the libel, judgment of condemnation was
entered and the court ordered that the product be released under bond to be
brought into compliance with the law, under the supervision of the Food and
Drug Administration. 674 pounds of the product were segregated as unfit and
were destroyed. o

19890. Adulteration of black walnut kernels.. U. S. v. 23 Cartons, ete. (F. D. C.
No. 83903. Sample No. 26427-1.)

Liser. Frrep: October 3, 1952, Eastern District of Pennsylvania.

Arireep SHIPMENT: On or about September 8, 1952, by Arthur P. Slaughter,
from Bristol, Tenn, S , SR .

PropucT: 23 50-pound eartons and 1 25-pound carton of black Walnut kernels
' -at Philadelphia, Pa. ‘ oL

LABEL, IN PART: “Tennessee Valley Blue Grass Brand 'Black Walnut Kernels.”

NATURE oF CHARGE: Adulteration, Section 402 (a) (3), the product consisted
- in whole or in part of a decomposed substance by reason of the presence of
decomposed nuts. -

DisposiTioN: October 21, 1952. The shlpper havmg 1ndlcated that 1t had no
obJectmn to the entry of a decree, judgment of condemnatlon was entered and
“the court ordered that the product be destroyed. '_

ZOILS AND. FATS: G

19891. Adulteration. and misbranding of table and. cookmg oﬂs.,, U S V. 10
Cases, etc. (and 7 other seizure actmns) (F D. C. Nos. 11861 11885,
11972 to 11974, 1ncl 12018 12019 12070. Sample Nos. 50970—F 57263—F
i aingg 57265—F incli, 76113—F 76117—]3‘t 76119—F 76481—-]3‘ to 76483—F 1nc1
i i o qrR00-F TT8304F) : T
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Lipers FItEDp: = Between the approximate dates of February 21 and Mareh 23,
1944, D1str1ct of New Jersey,. Dlstnct of Oonneetlcut, -and Eastern D1str1ct of
Pennsylvama e e S

ATrEoED SHIPMENT | Between the approximate dates of August 4 1943 and
Fef)ruary7 1944 by Antomo Oorrao, from Brooklyn N. Y.

Pxonvc'r. Table and cooklng oxls 18 cases, each contammg 6 l-gallon cans,
and 3 cases, each containing 12 1/2-gallon cans, at Long Branch N.-J.; 38
cases, each containing 6 1-ga110n cans, at New Br1ta1n, Conn ; 12 cartons,
each contammg 6 1—gallon cans, and 2 cartons, each containing 12 %-gallon

' cans, at North Plamﬁeld N. J.; 119 1-ga110n ‘cans” at Hartford Conn ;. ‘23
1-gallon cans at New Haven, Conn ; and 89 1-ga110n cans and 22 cartons,
" each carton contammg 6 1-gallon cans at Ph11ade1ph1a, Pa.

LABEL IN . PART “La. Sposa Brand x * ¥ 80% Cottonseed & Peanut 011s
209% Imported Ohve 011 Packed By Universal Salad Oil Co. - Brooklyn, N. X.,”

“Figlia Mia Brand * * * 80% Cottonseed & Peanut Oils 209 Pure Ohve
Oil Packed By Universal Salad Oil Co.. Brooklyn, N. Y., » and “Pace O Mio
Dio Brand Societa Italiana Commerciale Brooklyn, N. Y. Peanut Oil and
Imported Olive Oil.” : A

NaATURE oF CHARGE: All brands. Adulteration, Section 402 (b) (2), cottonseed
‘0il containing very little olive oil and little or no peanut oil had been sub-
stituted in whele ‘or in part for 80 percent cottonseed and peanut oils and 20

~ percent olive oil.

La Sposa Brand. Mlsbrandmg, Section 403 (a), the name “La Sposa,” the
statement “Guaranteed To Satisfy Italian Taste,” references to the use of the
article “In the Italian Kitchen and Table” and “In the Making. of Italian
Spaghetti Sauce” on one side panel of the label, and statements in Italian on
the other side panel of the label were misleading since they created the im-
pression that the article, 'or a substantial proportion of it, consisted of imported
olive oil, whereas it contained very 11tt1e olive 0il; and the label statement

- “Composed of 809, Cottonseed & Peanut Oils 209, Imported Olive Oil” was
false and misleading as applied to the article, which consisted essentially of
" cottonseed oil containing very little olive oil and little or no peanut.oil.

Figlia Mia Brand. Misbranding, Section 403 (a), the name “Figlia Mia,”
coupled with the design on the label and the statements “Guaranteed To Satisfy
Italian Taste” and “The oil contained in this can is composed of choice domestic
and olive oils,” were ‘misleading since they created the impression that the
article, or a substantial proportion of it, consisted of olive oil, whereas it con-
tained very little olive oil; the label statement “Composed of 80% Cottonseed
& Peanut Oils 209 Pure Olive Oil was false and misleading as applied to the
article, which contained very little olive o0il and little or no peanut oil; and the
label statement “Composed of Cottonseed & Peanut Oils = Virgin Olive Oil”

. appearing on the label of a portion of the article was misleading since it
failed to reveal the materlal fact that an 1nconsequent1al amount of ohve 011
was present

Pace O Mio Dio Brand. M1sbrand1ng Sectlon 403 (a), the designs of an
olive branch with olives and a peanut bush with peanuts on the main panel

roft the label, wherein the olives and the peanuts had approx1mate1y equal
’rvconspmuousness, Were mlsleadmg smce they 1mp11ed ‘that peanut oil and
.ohve oil were present in approxnnately equal proportlons and the label
-.'statements “A; Spec1a1ty 1 Guarantees excellent results in the Itahan K1tchen”
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Uand “Crdde: A Product” ‘were misleading since  théy implied’ that the article
* s was oliveoil; oricontained very substantial:propertions of olive oil, which' is
the traditional oil used in Italian cookery. ) EVEPEEE S IO AL
. ., La Sposa Brand, Pace O Mio Dio Brand, and portion of Figlia Mia Brand,
"“Misbranding, Séction 403 (2), the labels contained representations in a for-

eign language, Italian, and the common or usual name of each ingredient re-
. “qirired by law to appear on'the 1aBel’did not appear conspicuotsly thereon in

*“the foreign language. - '
DisposITION :  Antonio Corrao having appeared as claimant in each of the libel
~actions and the actions having been transferred to the United States District
" Court for the Southern District of New York, an order was entered by that -
" court on Atgust 18, 1944, ordering that the cases be consolidated. An answer
‘denying that the products were adulterated and misbranded was filed by the
“claimant on or about September 29, 1944, - Thereafter, a motion was filed by
. the claimant for summary Jjudgment and to vacate the motion by the Govern-
“‘ment to take his deposition. - A motion Was:"ﬁléd by the Government to permit

it to sample the produét under seizure. B
On August 8, 1951, the court handed down the following opinion in denial
of the motions: - R

WeINFELD, District Judge: “Claifnant Antonio Corrao moves for summary
judgment. dismissing the libel herein, which is a consolidation, pursuant to
21 U. 8. C. 334 (b), of eight condemnation - proceedings originally instituted
in the United States District Courts in Connecticut, Pennsylvania and New
Jersey. The charge is that claimant had shipped in interstate commerce
certdin cans of edible oil' which were misbranded and adulterated. '

I.

“Claimant was a defendant in the Eastern District of New York in a crim-

- inal prosecution brought under an information which contained twenty counts
- alleging various acts of adulteration and misbranding of food in violation of
the Federal Food, Drug, and Cosmetic Act, 21 U. 8. C. 301 et seq. Upon the
trial the Court dismissed counts 1, 8, 5, 7, 9, 11, 13, 14, 16, 18 and 19, and sub-

mitted the remaining nine counts to the jury, which returned a verdict of
guilty. Defendant’s motion to.set aside the verdict was granted and a new
trial was directed. A second trial was had before another judge without.a
. jury which resulted in a judgment of acquittal on the remaining counts,
“The basis of the claimant’s motion for summary judgment is that the final
judgment of acquittal in the criminal prosecution is conclusive in his favor
in this proceeding. He contends that the. information ‘was filed under the
identical statute on which this- forfeiture proceeding is ‘based, charged the
identical offenses covering the identical merchandise now sought to be for-
 feited and condemned, and that the issues and the parties are the same. The
Government, however, disputes that the issues are entirely the same, claiming
that additional violations are presently before the Court: ‘While this is not
altogether clear, under the view here taken, it-is unnecessary: to- decide the
question of identity of issues. Lo e o
“In support of his motion, claimant relies upon the authority of Coffey v.
United States, 116 U. 8. 436. “There, the claimant’s property had been seized
in a forfeiture proceeding for violation of the Internal Revenue Statutes.
He had previously been acquitted on a criminal charge embracing the identical
acts.d In holding that the earlier judgment was a bar, the Supreme Court
.stated: o ' o

% * * where an issue raised as to the ‘existence of-the act or fact
denounced has been tried in a criminal proceeding, instituted by the United
States, and a judgment of acquittal has been rendered in favor of a par-
ticular person, that judgment is conclusive in favor of such person, on
the subsequeént trial of a suit i rem by the United States, where, as against
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him, the existence of the same act or fact is the matter in issue, as a
c(:auiig)or the forfeiture of the property prosecuted in such suit in rem.
p

“The foregoing ruling in the Coffey case appears by later decisions to have
been rigidly contained to the facts therein. It was held to apply only where
the second action ‘although civil in form, was penal in its nature,” and seeks
to ‘impose: a punishment; or to declare a forfeiture.’- Stone v. United States,
167 U. S, 178, 187. Thus, a distinction was drawn between proceedings in
rem which seek to enforce a penalty or are punitive, and those wherein relief
is remedial in nature,.

“The distinetion was further emphasized in Helvering v. Mitchell, 303 U S.
391. There the defendant had been acquitted of wilfully attempting to evade
payment of income tax. Following his acquittal a civil action was brought by
the Commissioner of Internal Revenue to recover a 50¢, assessment for

. fraudulent evasion of the tax. The defendant resisted this claim on the
ground that the judgment of acquittal was conclusive as to any assessment
beyond the deficiency. The plea was rejected, the Supreme Court holding that
the 50% additional tax was a ‘civil administrative sanction’ and not 2 penalty
and on this ground distinguished and held inapplicable the Coffey case.. The
basis of its ruling was principally that the doetrine of res judicata did not
apply in view of the difference of the burden of proof in the eriminal and civil
cases—incidentally, a point considered in the. Coffey c¢ase but which the
Supreme Court held on the facts in that case did not invalidate the doctrine
of res m(hcata

“Again, in a later case, United States ex rel. Marcus v. Hess, 317 U. S. 837, .
the Supreme Court renewed -its emphasis of the distinction.. The ma)orlty
of the Court classified a fine of $2,(00 and double damages collectible under
81 USC 231-234 as compensatory of damage to the Government and that the
proceeding was remedial and 1mposed a civil sanction. This evoked the com-
ment by Mr. Justice Frankfurter in.a-concurring opinion that the distinction
made in Helvering v. Mitchell (p. 400) between ‘sanctions that are remedial

. .and those that are punitive’ and applied by the. maJonty, was sufficient ‘for
purposes of explaining away uncritical language Jn the Coffey and._other
earlier cases. 317 U. S. 554

-“The Government contends that the effect of the cited subsequent decision
has been to overrule the Coffey case and that it is no longer prevailing law.
Indeed, certain lower courts have openly stated their reluctance to follow its
doctrine.. United States v. One Dodge Sedan. 3 Cir; 113 F. 2d 552. Undoubtedly,
the Supreme Court has refined and restricted the doctrine of the Coffey case.
However,.a departure.from its holding is unwarranted since the Supreme Court
in. deciding the Mitchell case not only, refrained from overruling the Coffey
‘case but carefully distinguished it by applymg the rule of ‘civil administrative
sanction.’ -And as recently as 1950, in United States v. National Association of

~ Real Estate Boards, 339 U. S. 485, 493, the Court stated that the Coffey case

 stands for the: proposition that ‘the facts ascertained in a criminal case as
between the United States and the.claimant could not be. again litigated be-
tween. them: in.a civil suit, which’ Was; pumtwe in: character Its.anthority -was
relied on in United States'v. One DeSoto Sedan, 4 Cir., 180 F. 2(1 583, affirming
85 F. Supp. 245, where the facts wére on all fours w1th those in the Coffey case.
- “Thus, while narrowly contained, the. rule.of the Coffey case survives. The
issne then is whether the sanctlon here sought to be 1nvoked is punitive or
purely civil and remedial in nature., -

.. “The instant proceeding. is brought under 21 U. S C 334 Wthh prov1des
for the seizure and condemnation of misbranded or adu]terated articles of
food. The purpose of the Federal Food, Drug, and Cosmetic Act, of which

. the . foregoing section is a part, is the protectmn of the public health and to
prevent deception of the purchasing public.?

“The legislation was intended to ‘keep. adulterated articles out of the chan-
nels of interstate commerce’ and to insure that contraband articles may be
controlled ‘not only through personal penalties but through the condemnation

. .of the article if impure.’ Hipolite Egg Co, v. Umted States, 220 U S. 45, 54,
- 55 United Statesv Dotterwewh 320 U S. 277

1H. Rept. 2.139, 75th Cong., 3d Sess,



426 FOOD, DRUG, AND COSMETIC ACT . R.N.Z.

“The Federal Food, Drug, and Cosmetic Act provides two types of remedies
indicating a separability of the punitive sanction from the civil remedy. See-
tion 333 of Title 21 U. 8. C., entitled ‘penalties’ prescribes the sanctions of
imprisonment and fine for violations of the Act. These constitute the puni-
tive provisions. Entirely separate from this section are the provisions for
seizure and condewmnation in Section 334 of Title 21. The purpose of the lat-
ter section is to quarantine a prescribed article which otherwise would be
injurious to the public and thus it is unlike such statutes as 26 U. S. C. 3321,

providing for the forfeiture of vehicles used in transportation of non-tux-paid -

goods or commodities, or the transporting of contraband such as narcoties in
49 U. 8. C. 781, 7827

“The latter forfeitures are clearly penal, intended to punish violators of
law, whereas the purpose of the seizure and condemnation provisions here
considered is quite different. This is emphasized when we consider that an
adjudication of condemnation does not necessarily result in the forfeiture of
the shipment. Under Section 334 (d) of Title 21 U. 8. C. the Court ‘may
by order direct that such [condemned] articles be delivered to the owner
thereof to be destroyed or brought into compliance with the provisions of this
chapter * * * upon the posting of a bond. This section ‘permits the separa-
tion of the acceptable from the defective goods’ and establishes a distinction
‘between condemnation and the confiscation of goods.’ United States v. 43%
Gross, 65 F. Supp. 534, 536, affirmed Gellman v. United States, 8 Cir,, 159 K.
2d 881. The fact that the goods may be returned to an owner to be brought
into compliance with requirements indicates an absence of purpose to inflict
a penalty or to punish the owner but rather to apply a preventative sanction
to secure enforcement of the basic purpose of the law. The seizure and for-
feiture is an incident in administrative procedure to accomplish that objec-
tive—to eliminate the shipment of merchandise in interstate commerce of
articles deemed injurious to the public health and to prevent deceit upon the
purchasing public. _

“The conclusion appears justified that the eondemnation provision is a
civil administrative sanction ‘within the rule of the Helvering v. Mitchell .case.
Accordingly the acquittal does not bar the present proceeding and the claimant’s
motion for summary judgment is denied.

II

“The Government moves for an order permitting it to sample the oils by
removing one can marked with each of the four different kinds of labels which
appear on the seized goods. The procedure is authorized by 21 TU. S. C.
'834 (¢): ‘The court at any time after seizure up to a reasonable time before
trial shall by order allow any party * * * to obtain a representative sample
of the article seized * * *

“Phis matter has been pending for eight years. The claimant contends

that the Government had samples of the seized merchandise which were used
upon the two criminal trials—and that such samples are still in its possession.
The Government counters that these were obtained by purchase and before
the institution of these proceedings and of the criminal prosecution. However,
there is no satisfactory explanation by the Government with respect to
claimant’s assertion that the Government obtained and had representative
..samples of the:goods and-each such sample was-tested by at least five of its
chemists, including three named doctors who testified at the criminal trial,
and further that the Government furnished claimant with a portion of each
such sample pursuant to Title 21 U. 8. C. 334 (c¢). Thus, it would appear that
there is no need for additional samples. Moreover, the charge in this pro-
ceeding is misbranding and adulteration and the suggestion that the purpose
of the sampling is to determine whether at this time the oils may be classified

as food, and if so, are merchantable appears immaterial to the issue in this
" proceeding. The test is whether the articles were adulterated when shipped

2 Although the forfeiture of an automobile used in the transportation of narcotics
appears akin to a penalty, nevertheless, the court of appeals of this circuit followed
the Mitchell case in Uniteti States v. Physic, 175 F. 2d 338, in holding that an acquittal
in a criminal prosecution under 21 U. 8. C. 174 for illegally tramsporting heroin does
not bar a proceeding brought under 49 T. 8. C. 781 for the forfeiture of the automobile
used in transporting the same heroin, - : .

=
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and while in interstate commerce. United States v. Two Bags of Poppy Seeds,
6 Cir., 147 F. 2d 123. The samples previously obtained should be sufficient to
enable the Government to meet its burden as to that issue in the present
proceeding. )
"‘_".l.‘he motion is denied.
II1

“Claimant moves to vacate the notice by the Government to take his deposi-
tion, contending that provision therefor dves not appear in the Federal Food,
Drug, and Cosmetic Act. Section 334 (b) of Title 21 U. 8. C. provides that
the procedure in condemnation cases * % * ghall eonform, as nearly as may
be, to the procedure in admiralty; except that on demand of either party any
issue of fact joined in any such case shall be tried by jury * * *” The Court

- of Appeals for this Circuit has construed this language as follows: ‘It now
appears well established that the Rules of Civil Procedure to apply to con-

demnation proceedings. United States v. 5 Cases, Figlia Mia, 179 F. 2d 519,

5222 ciring with aprroval United States v, 88 Cases of Bireley's Orange

Beverage, 5 F. R. D, 503, which held that the Federal Rules of Civil Procedure
apply to the taking of depositions in a condemnation proceeding. See also

United Stateg v, 20 Cases of Jello, 77 I, Supp. 231,

“The motion is denied.

“Settle order on notice.” :

On September 13, 1951, the Government filed a notice of motion (1) for an
order striking the claimant’s answer because of the claimant’s failure to appear
for an oral examination, and (2) for a final decree of condemnation and destrue-
tion. The claimant having failed to appear for the hearing on the motion, the
court, on September 20, 1951, granted the Government’s motion and entered a
decree of condemnation, with the provision that costs be taxed against the
claimant. ‘

On October 29, 1951, upon motion of the claimant and after a hearing thereon,
the court revised the decree to eliminate the provision providing for the taxing
of costs against the claimant. On November 9, 1951, an order was entered
directing that the product be destroyed. :

OLEOMARGARINE

19892, Action to enjoin and restrain the sale and offering for sale of colored
oleomargarine or colored margarine without clear identification as
required by law. U. S.v. Sol Abramson. Consent decree of injunction.
(Inj. No. 241.)

COMPLAINT FiLep: January 29, 1952, Southern District of New York, against'
* " Sol Abramson, residing at Irvington, N. J., and doing business at Bronx, N. Y.

NATURE OF CHARGE: The complaint alleged that the defendant was engaged in
" the sale and offering for sale, from the premises of the Temp-Tee Butter &
Egg Co., Bronx, N. Y., of an article consisting of colored oleomargarine or
colored margarine which was invoiced as butter, and that such sale and offer-
ing for sale was prohibited by Sectin 301 (m) in that the article was not
labeled as required by Section 407 (b) (38) with (A) the word “oleomargarine”
‘or “margarine” in type or lettering at least as large as any other type of let-
tering on the label, and (B) a full and accurate statement of all the ingredi-
‘ents contained in such oleomargarine or margarine. K
“The complaint further alleged that the defendant, by agreement, had access
at all times to the premises of the Temp-Tee Butter & Egg Co. and to the re-

2d3‘°’,1‘2hle Ninth Circuit is in accord. Alberty Food Products v. United States, 185 F.



